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EXTRA-TERRITORIAL JURISDICTION IN CHINA. 

THE Chinese have long been accustomed to the presence in their 
midst of foreign populations governed by laws peculiar to 
themselves and, perchance, *owing allegiance to a foreign sover- 
eignty. As long ago as the eighth century the Arabian traders who 
resorted to Canton were permitted to govern themselves by their 
own laws. 1 The Mohammedans have for many centuries formed 
a distinct element in the population, being subject to a separate law 
and to their own authorities. 2 When, therefore, in the sixteenth 
century the first European traders began to appear on the China 
coast the government treated them as they had been accustomed to 
treat other foreigners: the Portuguese were allowed a separate 
establishment, under their own laws, at Macao, not far from the 
present emporium of Hong Kong, and the Dutch, Spaniards, Eng- 
lish and other nationalities who followed them were given a quarter 
in Canton where they were left to manage their affairs in their own 
way. 

It was only in criminal matters that the government reserved to 
itself jurisdiction, and this was seldom exercised except in serious 
cases. The Penal Code, as revised in 1647, provided that foreigners 
guilty of offences should be tried and sentenced "according to the 
established laws." 3 But this provision had been modified by subse- 
quent imperial rescripts. The extent of the jurisdiction which the 
imperial government thought necessary to reserve to itself was 
defined in 1808 by the Hoppo, or Superintendent of the Port of 
Canton, in passing on the case of the Englishman, Edward Sheen. 
This man had caused the death of a Chinese by accidentally dropping 

1 Chinese Repository, Vol. I, p. 10. 

2 Commentaries on Chinese Criminal Law, Sir Chaloner Alabaster, p. Hi. 

3 The Ta Tsing Leu Lee, or Penal Laws of China, translated by Sir George Staunton, 
London, 1812. Section xxxiv. 
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a stick from an upper window of the British factory. The homicide 
was purely accidental, but the Chinese Penal Code makes accidental 
homicide criminal, and provides for its punishment by strangula- 
tion. The Hoppo summarized the law in the following terms : 

" * * * according to the preliminary book of the Penal 
Code, all persons from foreign parts, committing offences, shall 
undergo trial and receive sentence according to the laws of the 
empire ; moreover, we find it declared in the same code that any per- 
son accidentally killing another shall be allowed to redeem himself 
from punishment by the payment of a fine ; lastly, we find that in the 
eighth year of Kien-Lung (1743) it was ordered, in reply to the 
address of the viceroy of Canton then in office that henceforwards, 
in all cases of offences by contrivance, design, or in affrays happen- 
ing between foreigners and natives whereby such foreigners are 
liable, according to law, to suffer death by being strangled or 
beheaded, the magistrate of the district shall receive the proofs and 
evidence thereof at the period of the preliminary investigation, and 
after having fully and distinctly inquired into the reality of the cir- 
cumstances, report the result to the viceroy and sub-viceroy, who are 
thereupon strictly to repeat and revise the investigation. If the 
determination of the inferior courts upon the alleged facts and upon 
the application of the laws is found to have been just and accurate, 
the magistrate of the district shall lastly receive orders to proceed, 
in conjunction with the chief of the nation (to which the offender 
belongs) to take the offender to execution according to his sentence. 
In all other instances of offences committed under what the laws 
declare to be palliating circumstances, and which are therefore not 
capitally punishable, the offender Shall be sent away to be punished 
by his countrymen in his own country."* 

It was, therefore, only in cases punishable capitally, that is, by 
decapitation or strangulation, that the Chinese government desired 
to retain jurisdiction, and even in these cases a certain immunity 
was accorded the foreign residents by the provision requiring the 
co-operation of the official representative of the culprit in carrying 
out sentence. 

Another case illustrating the position of the Chinese government 
in the days preceding treaty relations was that of the American 
sailor, Anthony Terranova. This arose in 182 1 and was also a 
case of accidental homicide, caused by dropping a piece of porce- 
lain over a ship's side, whereby a boat-woman was struck and killed. 
The Chinese authorities demanded the surrender of the culprit for 
trial and punishment. This was stoutly refused by the captain of 

4 The Ta Tsing Leu Lee, or Penal Laws of China, translated by Sir George Staunton, 
London, 1812. p. 523. 
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the ship, who maintained that the act, being purely accidental, was 
not criminal. Finally the ship was surrounded by native war junks, 
all business was suspended, and Terranova surrendered himself vol- 
untarily to the Chinese authorities. He was taken into the city, 
tried, convicted, and executed. 8 

This affair aroused much comment at the time and the American 
government was severely criticised for taking no action. But how- 
ever revolting the incident must be to our ideas of law and jus- 
tice, one is compelled to admit that the Chinese were acting strictly 
within their rights. Until 1842 there were no treaties with China 
and those who visited her cities did so only on sufferance. Their 
rights were of necessity determined by the law of the land, and they 
certainly had no ground of complaint when in a limited class of 
cases they were subjected to the jurisdiction of the native courts. 

The cases cited serve to illustrate the attitude which the Chinese 
government, of its own accord, had taken towards the subjects of 
foreign powers. They also illustrate the wide divergence between the 
principles of Chinese law — for the Chinese have, contrary to popu- 
lar belief, a well defined system of jurisprudence — and those of 
western nations. The barbarity and severity of the punishments 
which the callousness of the natives render necessary were also 
revolting to western ideas. No European government could consent 
to its subjects remaining the victims of such a system. But in those 
early days communication was so slow, China so far away, and the 
issues in Europe so much more important that no western govern- 
ment could undertake to place the relations of its subjects to the 
Chinese authority upon a different basis. So things were allowed to 
take their course until the commercial grievances of the British 
merchants in Canton culminated, in 1839, in a war between Great 
Britain and China. After repeated reverses the Chinese govern- 
ment was compelled to sue for peace and to give its consent to the 
Treaty of Nankin whereby for the first time it accorded official rec- 
ognition to a foreign government. The treaty made provision for 
the payment of an indemnity to Great Britain, for commercial facil- 
ities and for the collection of import and export duties — but the 
question of jurisdiction was left in abeyance. Its solution was des- 
tined to be brought about by an American lawyer. 

The "Opium War," as it came to be called, and the Treaty of 
Nankin attracted considerable attention in Europe and America. 
A number of governments made plans for entering into commercial 
and political relations with China, but the United States was the 
first to arrive on the field. During President Tyler's administration 

6 See John W. Foster's "American Diplomacy in the Orient," p. 40. 
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and while Daniel Webster was Secretary of State a diplomatic mis- 
sion was dispatched to the Far East. The head of the embassy was 
Caleb Cushing, a member of Congress from Massachusetts, who 
was then and since one of the leaders of the American bar. Mr. 
Cushing arrived in the Portuguese colony of Macao on February 
24, 1844, and was at once initiated into the delusions and snares of 
Oriental diplomacy. His experience, however, was less harrowing 
than that of most westerners whose lot it has been to deal with 
eastern peoples, for on July 3, 1844, he finally succeeded in conclud- 
ing a treaty with the imperial commissioner. It is not the intention 
here to go into the details of this first treaty between the United 
States and China, but only to call attention to the important articles 
dealing with the question of jurisdiction. Extra-territoriality in 
criminal cases was provided for by Article XXI in the following 
terms : 

•"Subjects of China, who may be guilty of any criminal act towards 
citizens of the United States, shall be arrested and punished by the 
Chinese authorities according to the laws of China. And citizens of 
the United States, who may commit any crime in China, shall be 
subject to be tried and punished only by the Consul, or other public 
functionary of the United States thereto authorized, according to 
the laws of the United States. And in order to the prevention of all 
controversy and disaffection, justice shall be equitably and impar- 
tially administered on both sides." 

American citizens were thus removed once for all from Chinese 
criminal jurisdiction. This article was embodied in substance in the 
French treaty concluded four months later, it was copied literally 
into the British Treaty of Tientsin of 1858, and by virtue of the 
"most favored nation" clauses which are found in nearly all subse- 
quent treaties, its benefits have since accrued to all nationalities. 
To an American, therefore, belongs the honor of having set forth the 
principles that have ever since determined the status of foreign res- 
idents in China. 

So far as disputes arising between foreigners were concerned, the 
treaty enunciated the existing practice. Article XXV provided : 

"All questions in regard to rights, whether of property or per- 
son, arising between citizens of the United States in China, shall 
be subject to the jurisdiction, and regulated by the authorities of 
their own government. And all controversies occurring in China 
between citizens of the United States and the subjects of any other 
government shall be regulated by the Treaties existing between the 
United States and such Governments respectively, without interfer- 
ence on the part of China." 
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The determination of civil causes arising between Americans and 
Chinese was left rather vague. This, of course, is the most numer- 
ous class of cases, for the principal dealings of foreigners in China 
are with the natives, and not with each other. Article XXIV merely 
provided that Americans having special occasion to address com- 
munications to the local Chinese authorities should first submit such 
communications to their consul to "determine if the language be 
proper and respectful, and the matter just and right," in which 
event the consul was to transmit the same to the appropriate author- 
ities for their action ; and vice versa in the case of Chinese wishing 
to address the consul. The article further provided that controver- 
sies between Americans and Chinese which could not be settled 
amicably should be examined and decided "conformably to justice 
and equity by the public officers of the two nations acting in con- 
junction." But the nature of the action that was to be taken by the 
appropriate authorities in the premises — whether it was to be by 
way of judicial inquiry, arbitration, or merely friendly persuasion 
was left rather indefinite, nor did the terms of the article determine 
whose opinion was to govern, that of the consul or of the Chinese 
authority, in case of a division. 

The principles applicable to these cases — that is, cases in which 
a subject of a treaty power is asserting or defending a right against 
a Chinese, or "mixed cases," as they have come to be called — were 
not formally declared until 1876. The Chef 00 Convention which 
was negotiated in that year between Sir Thomas Wade, the British 
plenipotentiary, and Li Hung Chang, representing the Chinese gov- 
ernment, made a clear distinction between the part that should be 
taken by the official of the defendant's and that of the plaintiff's 
nationality in the settlement of such disputes. Among other things 
Section II of the convention provided as follows : 

"It is farther understood that so long as the laws of the two coun- 
tries differ from each other, there can be but one principle to guide 
judicial proceedings in mixed cases in China, namely, that the case 
is tried by the official of the defendant's nationality; the official of 
the plaintiff's nationality merely attending to watch the proceedings 
in the interests of justice. If the officer so attending be dissatisfied 
with the proceedings, it will be in his power to protest against them 
in detail. The law administered will be the law of the nationality 
of the officer trying the case * * * ." 

Consequently a suit brought by the subject of a treaty power 
against a Chinese is tried before the native magistrate, who applies 
in its determination the law of the land. The plaintiff's consul, or 
other official representative attends the hearing, but only to "watch 
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the proceedings in the interests of justice." Likewise a Chinese 
having a cause of action against the subject of a treaty power pur- 
sues his adversary in the appropriate consular court. 

The provisions quoted from the American treaty of 1844 and from 
the Chefoo Convention constitute the basis of extra-territorial juris- 
diction as it is exercised today by the treaty powers in China. Each 
government maintains there a system of courts, or what passes for 
such a system, and has provided more or less completely a body of 
substantive law for its subjects sojourning in the empire. By Order 
in Council the British government created a Supreme Court for 
China and Japan, now known as the Supreme Court for China and 
Corea, and a provincial court for every consular district. The 
Supreme Court holds its sessions in Shanghai, and is presided over 
by a judge who, unlike the officers who preside over the American 
courts, exercises only judicial functions and is not encumbered with 
any administrative or consular duties. The provincial courts exist 
in every consular district. Thus we have "His Britanic Majesty's 
Provincial Court for the Consular District of Hankow," presided 
over by the consul or vice-consul appointed for Hankow — and the 
same is true of every other open port where Great Britain main- 
tains a consulate. Appeal lies from the provincial courts to the 
Supreme Court in Shanghai, and from the Supreme Court to the 
Privy Council. Cases involving difficult questions of law the consu- 
lar courts are allowed to certify for the decision of the Supreme 
Court. 

Congress, in i860, provided for the exercise of extra-territorial 
jurisdiction by investing consuls and ministers in China, Japan, 
Siam, Egypt and Madagascar with judicial powers. Consuls ap- 
pointed to those countries were given original jurisdiction in all 
cases, both civil and criminal, except where consular or diplomatic 
officers were involved either as parties or witnesses. They pass on 
all questions, both of law and fact, for the constitutional right to 
jury trial does not extend to American citizens abroad. In criminal 
cases, where the punishment imposed is imprisonment not exceeding 
sixty days or fine of less than $100, and in civil cases where the 
amount claimed falls below $500, the decision of the consul is final. 
In cases of greater importance the consul is required to summon 
to sit with him in the trial associates chosen by lot from a list of 
suitable American citizens approved by the American minister. If 
these associates concur in the consul's decision his judgment is final, 
except in capital cases, and civil cases involving more than $2,500. 
When the associates dissent there is an appeal to the minister, though 
the jurisdiction of the ministerial court in civil cases is limited to 
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claims not exceeding $2,500. The Act provides an appeal in all 
civil cases involving more than this amount to the Circuit Court for 
the District of California. By an oversight, however, this right of 
appeal has since been removed. In 1891, when Congress created 
the Circuit Court of Appeals, it took away the appellate jurisdiction 
of the circuit courts, without providing any other appeal from the 
consular courts in the Far East. The result seems to be that in 
cases involving less than $2,500 appeal lies from those courts to the 
ministerial courts, while in cases involving a larger amount the judg- 
ment of the consular court is final. 

The act quoted also provides that the law administered in these 
extra-territorial courts shall be the law of the United States ; where 
that is deficient it is supplemented by the 'common law and the law 
of equity and admiralty; and if these do not furnish appropriate 
remedies recourse is had to decrees and regulations of the ministers 
in those countries which are given the force of law. 

Germany, like the United States, does not separate judicial from 
purely consular functions. The same officers are supposed to dis- 
charge both. In practice, however, the German government has 
improved upon this system by taking into the consular service men 
trained in jurisprudence, and to these the discharge of judicial duties 
is- entrusted. The procedure in the. consular courts is, with minor 
variations, determined by the Code of Civil Procedure (Civilpro- 
zessordnung) in force in Germany. The substantive law is the same 
as that enacted for the empire and is contained in the Civil Code (Biir- 
gerliches Gesetzbuch), the Criminal Code ( Strafprozessordnung) 
and the Code of Commerce (Handelsgesetzbuch). There is no 
court of appeal in China, and appeal lies only to the imperial court 
(Reichsgericht) in Leipzig. 

As has been pointed out, the Chefoo Convention provides that the 
official of the plaintiff's nationality may attend "to watch the pro- 
ceedings in the interests of justice." Whether from indifference, or 
because of a tacit understanding that their presence was not re- 
quired, Chinese officials have seldom, if ever, attended the proceed- 
ings of foreign tribunals when the interests of their countrymen 
were involved in suits against foreigners. But foreign representa- 
tives have always asserted and exercised the right of attending the 
trial of cases against Chinese when the interests of their nationals 
were involved. This has led to one of the gravest abuses connected 
with foreign intercourse in China. Little by little these representa- 
tives have arrogated to themselves the right to sit in judgment on 
mixed cases, and by threats and intimidation to bring the Chinese 
magistrate who, theoretically, has the sole decision, to the view of 
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the controversy that they favor. Justice under such circumstances 
is impossible, for to the weakness and native dishonesty of the mag- 
istrate is added the aggressive partiality of the foreign representa- 
tive, who, in the majority of cases, does not profess to be a judge 
at all, but an active advocate on the bench of the cause of his nation- 
als. The Germans have been the most grievous offenders in this 
regard. The policy of Germany in the Far East is one of exploita- 
tion, and as is necessarily the case with an administration central- 
ized as is that of Germany, this attitude is reflected by all German 
functionaries in China. In the few years that they have assumed 
to take an active part in the affairs of the Orient the Germans have 
done more to bring on ruptures between the Chinese and foreign 
powers than all other nationalities combined. 

In the city of Shanghai where large commercial interests give rise 
to frequent litigation there has long been in existence a permanent 
tribunal for the trial of cases brought by foreigners against Chinese. 
This is known as the "International Mixed Court." It is presided 
over by a Chinese magistrate and the representatives — "assessors," 
they are called — of Great Britain, Germany and the United States 
have regular days for sitting with him. The officials of other nation- 
alities sit only occasionally as the interests they represent are not 
so large as to require regular sessions. The magistrate is supposed 
to pronounce judgment, the assessors merely watching the proceed- 
ings "in the interests of justice." But in practice the American 
representatives are the only ones who attempt to observe this treaty 
stipulation. The magistrate, if he is at all solicitous for his posi- 
tion and official rank, gracefully adapts himself to the view that his 
colleagues force upon him. The tribunal is known as a court, but 
this designation is only one of the euphemisms in which the Orient 
is prolific. 

The jurisdiction of the extra-territorial courts is, of course, lim- 
ited strictly to their own subjects, and they are powerless to render 
judgment against a party in a suit who owes allegiance to a foreign 
power. This question was much discussed some years ago in the 
case of The Imperial Japanese Government v. The Peninsular and 
Oriental Steam Navigation Company* a suit brought by the Japan- 
ese government in the British Court at Yokohama against the com- 
pany for damages for the loss of the man-o'-war Chishima in a 
collision between that vessel and the company's vessel Ravenna. 
The defendant company applied for leave to file a counter-claim by 
cross-petition in the plaintiff's suit. Leave to file the counter-claim 
was refused by the court at Yokohama. On appeal to the British 

« (1895), A. C. 644- 
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Supreme Court in Shanghai leave was granted, and against the 
order granting leave the Japanese government appealed to the Privy 
Council, where the question was argued as to the .competence of the 
British court at Yokohama to require a Japanese plaintiff to submit 
to the jurisdiction of the court in the matter of the counter-claim. 
The case was treated as if the suit had been brought by an ordinary 
Japanese plaintiff, and the Privy Council decided that the British 
court at Yokohama was not entitled to require from a Japanese 
plaintiff as a condition of hearing his claim that he should submit 
to the jurisdiction of the court in the matter of the counter-claim. 
Lord Herschell in delivering the judgment of the Privy Council 
said: 

"Their Lordships * * * think the argument overlooks the 
limited scope of the jurisdiction which the Consular Courts are 
authorized to exercise. They can claim exclusive cognizance of 
complaints made against British subjects. The territorial courts 
are precluded from adjudicating upon them. On the other hand, 
with claims against a Japanese subject, the courts of the sovereign 
of that country are (unless with the consent of the Japanese and his 
government) alone competent to deal. There is nothing to take 
away this natural right. It is indeed expressly recognized by the 
treaties. It is said, however, that if a Japanese chooses to sue in a 
British Consular Court he submits to its jurisdiction in all respects, 
so that, if according to the rules by which its practice and procedure 
are governed, a defendant is entitled to set up a counter-claim, the 
plaintiff cannot escape from the obligation to adjudication upon it. 
He has elected his tribunal, and he must take the consequences of 
that election. Their Lordships think that this is altogether a false 
view of the situation. It is not a matter of election on his part to 
seek his remedy in the court of the defendant's country. He has ho 
choice. The defendant has obtained, by virtue of a treaty made with 
his sovereign, complete immunity from process in the territorial 
courts which would otherwise be open to the plaintiff. It is difficult 
to see on what ground a British subject can insist, when sued in his 
own consular court, that the court shall take cognizance of and adju- 
dicate upon a claim which he makes against a Japanese." 

This limitation necessarily gives rise to a multiplicity of suits, the 
defendant in one suit being compelled for a full adjudication of his 
rights and counter-claims to bring suit against his adversary in a 
different court. This sometimes produces amusing results, illus- 
trating national prejudices that cannot be eliminated even in courts 
of justice. The defendant who has successfully resisted a claim in 
his own court may, when he brings a new suit in the court of the 
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plaintiff's nationality on facts which he would in a court of full 
jurisdiction have 'set up as a counter-claim, have judgment rendered 
against him. This limitation, too, affords a ready escape for wrong- 
doers, for a man need only conceal his nationality to be immune 
from prosecution. This fact was amusingly illustrated not long ago 
in Shanghai in the case of the proprietor of a notorious gambling 
resort. This gentleman exhibited a protean skill in acquiring and 
shedding his national status. Haled before the American consular 
court he pleaded that he was a German subject, whereupon the 
prosecution ended. Taken into the German court, he pleaded Amer- 
ican citizenship, and again justice failed. When brought a second 
time before the American consul he professed to be an Argentinian 
under Spanish protection. In this way he kept up an interesting 
game of hide and seek with the servants of the law, and when he had 
exhausted his changes, quietly slipped away to parts unknown. 

Extra-territoriality is at best an unsatisfactory makeshift. It 
involves a multiplicity of suits, confusion of laws, and calls forth 
national prejudices. Some years ago the Japanese, alive to the 
stigma it implied, set themselves earnestly at the task of bringing 
their laws into harmony with western principles. A system of 
courts with modern procedure was introduced, and in 1900 extra- 
territoriality was abolished. 

One can hardly hope as much for China. Such a reform, like 
all the other much-heralded reforms, is destined to fall to pieces 
before a barrier which, after all, presents the real problem in China 
— that is, the national character. The Chinese are a people who for 
centuries have become impregnated with chicanery, the practice of 
deception and dishonesty, and this has produced an attitude of sus- 
picion and mistrust. Confidence in themselves, in each other, and 
in those who should be their leaders, is impossible, and without this 
any movement is of course destined to failure. 

The most that can be looked for is that western nations will im- 
prove their methods of extra-territorial jurisdiction. In this they 
could not do better than study the system which Great Britain has 
established in China. The provincial courts furnish convenient tri- 
bunals for suitors without burdening the government with needless 
expense where the volume of litigation does not justify it. At the 
same time the presence of a Supreme Court in Shanghai, presided 
over by a trained judge, to which appeals can be taken, or difficult 
questions certified for decision, furnishes a convenient corrective to 
any errors into which the consular judges may fall. 

Gustavus Ohlinger. 
Toledo, Ohio. 



